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Agenda Date: 03/10/2026

To: Palestine Economic Development Corporation
From: Melissa Temple, EDC Administrative Assistant
Agenda ltem: Review Monthly Director's Report.
SUMMARY:

Review Monthly Director's Report.

a.) Strategic Plan Activity

b.) Retail Sector Data

c.) Workforce Data

d.) Development Services Report

e.) All Other Economic Development Activities

RECOMMENDED ACTION:
Staff recommends the board review the monthly Director's Report.
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Agenda Date: 03/10/2026

To: Palestine Economic Development Corporation
From: Melissa Temple, EDC Administrative Assistant
Agenda ltem: Review Monthly Marketing Analyst Report.
SUMMARY:

Review Monthly Marketing Analyst Report.
a.) Monthly Marketing Activities
b.) Monthly Marketing Analytics
c.) All Other Marketing Activities

RECOMMENDED ACTION:
Staff recommends the board review the monthly Marketing Analyst Report.
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Agenda Date: 03/10/2026

To: Palestine Economic Development Corporation
From: Melissa Temple, EDC Administrative Assistant
Agenda Item: Approval of PEDC Minutes From February 10, 2026.
SUMMARY:

Consider approval of PEDC Minutes from February 10, 2026.

RECOMMENDED ACTION:
Staff recommends approval of PEDC Minutes from February 10, 2026.

Attachments
Minutes 02.10.2026
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THE STATE OF TEXAS §
COUNTY OF ANDERSON §
CITY OF PALESTINE §

The Economic Development Board of the City of Palestine convened in a regular called meeting
on Tuesday, February 10, 2026, at 10:00 a.m., at PEDC Office, 100 Willow Creek Pkwy, Suite A,
Palestine, Texas, with the following people present: President Dan Bochsler; Secretary/Treasurer
Charles Drane; Directors: Joseph Thompson, Debbie Wacha, Firouz Haghighi and Ernest Williams
(Via Zoom).

Staff present: PEDC Director Christophe Trahan and Administrative Assistant Melissa Temple.

Others Present: City Manager Teresa Herrera; City Finance Director Andrew Sibai; Tyler Schmill
and Heather Cook (Via Zoom).

A. CALL TO ORDER
With a quorum present, President Dan Bochsler called the meeting to order at 10:00 a.m.

B. PROPOSED CHANGES OF AGENDA ITEMS
There were none.

C. PUBLIC COMMENTS
There were none.

D. CONFLICT OF INTEREST DISCLOSURES
There were none.

E. ITEMS FROM BOARD
There were none.

F. DIRECTOR’S REPORT

1. Review monthly Director’s Report.
o Strategic Plan Activity
¢ Retail Sector Data
o Workforce Data
e All other Economic Development Activities

-Tyler Schmill entered meeting at 10:13 a.m.

2. Review monthly Marketing Analyst Report.
e Monthly Marketing Activities
e Monthly Marketing Analytics
e All Other Marketing Activities
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G. DISCUSSION AND ACTION ITEMS
1. Consider approval of minutes from January 10, 2026.

Motion by Director Firouz Haghighi, seconded by Secretary/ Treasurer Charles Drane to approve
item as presented. Upon vote, the motion carried unanimously 6-0.

2. Consider approval of the January 2026 Financial Report.

Motion by Director Joseph Thompson, seconded by Director Firouz Haghighi to approve item as
presented. Upon vote, the motion carried unanimously 6-0.

3. Discussion and possible action regarding an Economic Development Performance Agreement
and Lease Agreement between PEDC and Bitcoin Mining Institute, LLC.

-City Manager Teresa Herrera left at 10:20 a.m.

EDC Director Christophe Trahan gave a summary of the Performance Agreement between PEDC
and Bitcoin Mining Institute, LLC. to the board and detailed final changes to lease agreement made
including articles 6 and 20 dealing with Right of First Refusal and Intellectual Property.

Motion by Director Joseph Thompson, seconded by Secretary/ Treasurer Charles Drane to approve
item as presented. Upon vote, motion carried unanimously 6-0.

1. CLOSED SESSION
President Dan Bochsler announced that the board would go into closed session pursuant to Texas
Government Code, Chapter 551, Subchapter D. The time was 10:32 a.m.

1. Section 551.02 deliberation regarding real property: the purchase, exchange, lease, or value of
real property

-City Manager Teresa Herrera entered meeting at 10:35 a.m.

a.) PEDC Office Space

-City Manager Teresa Herrera left meeting at 11:07 a.m.

2. Section 551.087 deliberation regarding Economic Development Negotiations

b.) Titan Rail Services, LLC.

J.RECONVENE IN REGULAR SESSION

President Dan Bochsler announced the board would reconvene into Regular Session. The time

was 11:52 am.

K. TAKE ANY NECESSARY ACTIONS REGARDING CLOSED SESSION ITEM
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1. Take necessary action regarding PEDC Office Space.
No action taken.
2. Take any necessary action regarding Titan Rail Services, Inc.
No action taken.
L. ADJOURN

With no other business to come before the Board, President Dan Bochsler adjourned the meeting
at 11:53 am.

PASSED AND APPROVED THIS 10th DAY OF March 2026.

Dan Bochsler, President
ATTEST:

Melissa Temple, Administrative Assistant
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Agenda Date: 03/10/2026

To: Palestine Economic Development Corporation
From: Melissa Temple, EDC Administrative Assistant
Agenda Item: Approval of PEDC Minutes From February 20, 2026.
SUMMARY:

Consider approval of PEDC Minutes from February 20, 2026.

RECOMMENDED ACTION:
Staff recommends approval of PEDC Minutes from February 20, 2026.

Attachments
Minutes 02.20.2026
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THE STATE OF TEXAS §
COUNTY OF ANDERSON §
CITY OF PALESTINE §

The Economic Development Board of the City of Palestine convened in a special called meeting
on Tuesday, February 20, 2026, at 10:00 a.m., at PEDC Office, 100 Willow Creek Pkwy, Suite
A, Palestine, Texas, with the following people present: President Dan Bochsler; Secretary/
Treasurer Charles Drane; Directors: Joseph Thompson, Debbie Wacha and Firouz Haghighi.

Staff present: PEDC Director Christophe Trahan; Marketing Analyst Mary Ann Admire and
Administrative Assistant Melissa Temple.

Others Present: City Manager Teresa Herrera

A. CALL TO ORDER
With a quorum present, President Dan Bochsler called the meeting to order at 9:00 a.m.

B. PROPOSED CHANGES OF AGENDA ITEMS
There were none.

C. PUBLIC COMMENTS
There were none.

D. CONFLICT OF INTEREST DISCLOSURES
There were none.

E. ITEMS FROM BOARD
There were none.

F._.CLOSED SESSION
President Dan Bochsler announced that the board would go into closed session pursuant to Texas
Government Code, Chapter 551, Subchapter D. The time was 9:04 a.m.

1. Section 551.072 deliberation regarding real property: the purchase, exchange, lease, or value
of real property

-Director Ernest Williams entered via Zoom at 9:06 a.m.

a.) PEDC Office Space

-Director Ernest Williams exited the meeting via Zoom at 9:45 a.m.
G. RECONVENE IN REGULAR SESSION

President Dan Bochsler announced the board would reconvene into Regular Session. The time
was 9:46 a.m.
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H. TAKE ANY NECESSARY ACTIONS REGARDING CLOSED SESSION ITEM

1. Take necessary action regarding PEDC Office Space.
No action taken.
I._ADJOURN

With no other business to come before the Board, President Dan Bochsler adjourned the meeting
at 9:49 am.

PASSED AND APPROVED THIS 10th DAY OF March 2026.

Dan Bochsler, President
ATTEST:

Melissa Temple, Administrative Assistant
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Agenda  3,10/2026

Date:

To: Palestine Economic Development Corporation

From: Melissa Temple, EDC Administrative Assistant

Agenda Presentation by Jeremy Rowden in regards to the Wetlands Delineation Study for the
Item: PEDC Rail Park Property.

SUMMARY:

Presentation by Jeremy Rowden in regards to the Wetlands Delineation Study for the PEDC Rail Park
Property.

RECOMMENDED ACTION:
No action required.

Attachments
Wetlands Delineation Study
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Rowden Consulting, LLc

Environmental Services

February 10, 2026

Christophe Trahan, CTED

Palestine Economic Development Corporation
100 Willow Creek Pkwy Suite A

Palestine, TX 75801

Re: Section 404 Delineation of Aquatic Features
Approximately 270 Acres, US Highway 84, Palestine, Texas

Mr. Trahan:

Rowden Consulting, LLC has prepared this evaluation and delineation of aquatic features on the property
referenced above in Palestine, Anderson County, Texas. The entire study area (approximately 270 acres) was
evaluated in accordance with the procedures outlined in the U.S. Army Corps of Engineers (USACE) 1987
Wetland Delineation Manual, and the USACE Regional Supplement to the Corps of Engineers Wetland
Delineation Manual: Atlantic and Gulf Coastal Plain Region (Version 2.0). Under current guidance and policy,
jurisdictional aquatic features were delineated in the study area in the form of wetlands, a perennial stream,
intermittent streams, and an open water pond. The total areas of the features delineated included 4.8 acres of
wetland, 0.23 acres (1,170 linear feet) of perennial stream, 0.39 acres (3,882 linear feet) of intermittent stream,
and 0.03 acres of on-channel pond. The locations of the delineated features are shown on the attached Delineated
Aquatic Features Map. The remainder of the study area is characterized as uplands with nonjurisdictional aquatic
features.

Jurisdictional waters (“waters of the U.S.” or “WOTUS”) are regulated under Section 404 of the Clean Water
Act. The USACE administers the permitting program for projects impacting waters of the U.S. Since adverse
impacts to waters of the U.S. require a permit from the USACE, prospective permit applicants must plan for the
mitigation of impacts to waters of the U.S. Mitigation is described as the sequential process of avoidance,
minimization and compensation for impacts. Avoidance is defined as taking all appropriate and practicable
measures to avoid those adverse impacts to the aquatic ecosystem that are not necessary. Minimization is defined
as taking all appropriate and practicable measures to minimize those adverse impacts to the aquatic ecosystem
that cannot reasonably be avoided. Impacts to waters of the U.S. that cannot be avoided or minimized may
require compensation. Compensatory mitigation typically requires the purchase of mitigation credits from a
mitigation bank. If future plans on the property result in unavoidable impacts to the waters of the U.S., a Section
404 Permit may be required.

For the reasons more fully described in the Jurisdictional Determination section on the pages below, several
aquatic features were delineated on the property that are not currently regulated. These additional features include
an isolated wetland, upland man-made ponds, and ephemeral streams. The locations of all delineated features
are shown on the attached Site Map Showing Nonjurisdictional Features. In the opinion of Rowden Consulting,
LLC, only the features shown on the Delineated Aquatic Features Map are currently subject to regulation under
Section 404 of the Clean Water Act. All other features are nonjurisdictional. The user should note that the EPA
and USACE have proposed a new rule and definition of waters of the U.S., which may further limit Section 404
jurisdiction later in 2026. In review of the proposed rule, wetlands located on the south side of the property are
likely to be deregulated. We recommend using the Delineated Aquatic Features map for planning for avoidance
and minimization of impacts to waters currently regulated under Section 404.
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WETLAND DELINEATION

The USACE 1987 Wetland Delineation Manual defines wetlands as "those areas that are inundated or saturated
by surface or ground water at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions."
Wetlands have the following general diagnostic environmental characteristics: (1) Vegetation - the prevalent
vegetation consists of macrophytes that are typically adapted to areas having hydrologic and soil conditions
found in wetlands; (2) Soil - soils are present and have been classified as hydric, or they possess characteristics
that are associated with reducing soil conditions; and (3) Hydrology - the area is inundated either permanently
or periodically, or the soil is saturated to the surface at some time during the growing season of the prevalent
vegetation.

In order to evaluate the property for wetlands, observation points were established along transects. Wetland
parameters were characterized at each observation point. The dominant plant species, soil characteristics, and
hydrology indicators occurring at each observation point were recorded on Data Forms, copies of which are
attached. At each of the established observation points (sample plots) in the field, a soil pit was excavated to
evaluate soil characteristics. The soil pits were excavated using a sharp shooter shovel, and the pits were
excavated with a minimum one-foot diameter. The sharp shooter was extended to the blade depth in a full
circle to circumscribe the pit perimeter, and the final mass of soil was lifted from each hole. This method
produced pits with an approximate depth of fifteen inches where practical. Note that this method was employed
at each observation point. In addition to observation points, undocumented check plots were also established
when confirming upland conditions and mapping aquatic features.

The boundaries of the aquatic areas were identified during the delineation, and the features are represented on
the attached Delineated Aquatic Features Map. Photographs are also included as an attachment. The
boundaries of aquatic features were mapped in the field using a combination of digital LIDAR elevation data
interpretation and field mapping with a mapping grade global positioning (GPS) system. The collected data
was used to create the attached exhibits. A Global Navigation Satellite System (GNSS) GPS receiver was used
in the delineation. Real-time correction was utilized to attempt meter to submeter accuracy. Accuracy was
closely monitored during fieldwork and critical data point collection was allowed to average over time until
near or sub-meter results were achieved. The GNSS GPS is typically capable of producing sub-meter
positional accuracy using GPS, Precise Point Positioning (PPP), and Satellite-based Augmentation System
(SBAS). PPP technology is made possible by stabilizing measurements of the distance between GNSS
satellites and the receiver (pseudo-ranges) using carrier phase tracking. Additional accuracy is achieved from
ionospheric correctional data received from satellite-based augmentation systems. Benchmark points were
utilized to ensure accuracy at the beginning and end of the field day, and control points were carefully
monitored with sufficient time to ensure that accuracy levels were acceptable for critical field shots.

The property was found to be mostly comprised of uplands transected by an intermittent stream with connected
wetlands on the southwest side. Overall, wetland area was found to be limited in comparison to upland acreage.
Three distinct areas of wetland were delineated on the south side of the property. The following sections
provide a description of the characteristics of the property observed at the sample plots.

Vegetation

Plot 1 was established on a stream terrace near an intermittent stream on the north side of the property.
Vegetation at Plot 1 was represented by water oak (Quercus nigra), eastern red cedar (Juniperus virginiana),
Chinese privet (Ligustrum sinense), broomsedge (Andropogon virginicus), goldenrod (Solidago altissima), and
late-flowering thoroughwort (Eupatorium serotinum). The area of Plot 1 exhibited a dominance of facultative
hydrophytes, which satisfied wetlands criteria for vegetation. However, hydric soils and wetland hydrology
were absent.

Plot 2 was established on wide, flat area that exhibited mesic characteristics. Vegetation at Plot 2 was
represented by water oak, sweetgum (Liquidambar styraciflua), and Chinese privet. The area of Plot 2
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exhibited a dominance of facultative hydrophytes, which satisfied wetlands criteria for vegetation. However,
hydric soils and wetland hydrology were absent.

Plot 3 was established in a linear wetland on the southwest side of the property. The presence of poorly drained
terrain and a dammed pond appear to support wetland conditions in this area. Vegetation at Plot 3 was
represented by American elm (Ulmus americana), black willow (Salix nigra), sweetgum, tall goldenrod
(Solidago gigantea), soft rush (Juncus effusus), rattlepod (Sesbania drummondii), and smartweed (Persicaria
hydropiperoides). The area of Plot 3 exhibited a dominance of facultative hydrophytes, which satisfied
wetlands criteria for vegetation. Hydric soils and wetland hydrology were also confirmed.

Plot 4 was established beyond the boundary of the wetland identified at Plot 3. Vegetation at Plot 4 was
represented by water oak, sweetgum, and eastern woodland sedge (Carex blanda). The area of Plot 4 exhibited
a dominance of facultative hydrophytes, which satisfied wetlands criteria for vegetation. However, hydric
soils and wetlands hydrology were absent.

Plot 5 was established in a floodplain wetland on the south side of the property. Historical aerial photographs
show this area to have once been inundated, but inundation does not appear to be a frequent occurrence.
Vegetation at Plot 5 was represented by American elm, hackberry (Celtis laevigata), and Chinese privet. The
area of Plot 5 exhibited a dominance of facultative hydrophytes, which satisfied wetlands criteria for
vegetation. Hydric soils and wetland hydrology were also confirmed.

Plot 6 was established in a flat, linear wetland identified on the south side of the property. Vegetation at Plot
6 was represented by water oak, soft rush, smartweed, and tall flatsedge (Cyperus eragrostis). The area of Plot
6 exhibited a dominance of facultative hydrophytes, which satisfied wetlands criteria for vegetation. Hydric
soils and wetland hydrology were also confirmed. Note that this area does not appear to meet the “continuous
surface connection” requirement for wetland regulation, as described in the Jurisdictional Determination
section below.

Plot 7 was established beyond the boundary of the wetland identified at Plot 6. Vegetation at Plot 7 was
represented by water oak, sweetgum, eastern red cedar, and winged elm (Ulmus alata). The area of Plot 7 did
not exhibit a dominance or prevalence of hydrophytes, and wetlands criteria for vegetation were not satisfied.

Plot 8 was established beyond the boundary of the wetland identified at Plot 5 within the floodplain of a
perennial stream. The plot was established on an elevation gradient slightly higher than that of Plot 5.
Vegetation at Plot 8 was represented by American elm, hackberry, Chinese privet, and muscadine (Vitis
rotundifolia). The area of Plot 8 exhibited a dominance of facultative hydrophytes, which satisfied wetlands
criteria for vegetation. However, hydric soils and wetlands hydrology were absent.

Plot 9 was established on a slightly concave hillslope above wetlands delineated at Plot 3. Vegetation at Plot
9 was represented by sweetgum, eastern red cedar, Chinese privet, and coralberry (Symphoricarpos
orbiculatus). The area of Plot 9 exhibited a dominance of facultative hydrophytes, which satisfied wetlands
criteria for vegetation. However, hydric soils and wetlands hydrology were absent.

Plot 10 was established on a moderately sloping drainageway. Vegetation at Plot 10 was represented by
sweetgum, sycamore (Platanus occidentalis), and Chinese privet. The area of Plot 10 exhibited a dominance
of facultative hydrophytes, which satisfied wetlands criteria for vegetation. However, hydric soils and
wetlands hydrology were absent.

Soils

According to soil survey information, the property is mapped within several soil series. Plots were established
within the Alto fine sandy loam, 1 to 3 percent slopes soil series; the Hannahatchee fine sandy loam, 0 to 1
percent slopes, occasionally flooded soil series; an area designated as water; the Trawick and Bub soils,
moderately steep soil series; and the Trawick fine sandy loam, 2 to 8 percent slopes soil series. A map depicting
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the NRCS hydric ratings by map type (attached) shows the hydric soil ratings for these map units to be an
estimated 0% hydric. Soil conditions were generally representative of the series mapped on the property;
however, an area designated as water no longer appears to be frequently inundated as the soil survey and
historical aerial suggest.

Plot 1 was established on a stream terrace near an intermittent stream on the north side of the property. Munsell
soil colors observed throughout the diagnostic horizons of the sample plot were 10YR 2/2 without
redoximorphic features, which did not satisfy hydric soil criteria. Plot 2 was established on wide, flat area that
exhibited mesic characteristics. Munsell soil colors observed throughout the diagnostic horizons of the sample
plot were 10YR 2/2 and 10YR 3/2 without redoximorphic features, which did not satisfy wetlands criteria for
hydric soils. Plot 3 was established in a linear wetland on the southwest side of the property. Munsell soil
colors observed throughout the diagnostic horizons of the sample plot were 10YR 3/2 with redoximorphic
features, which satisfied hydric soil criteria as a redox dark surface. Plot 4 was established beyond the
boundary of the wetland identified at Plot 3. Munsell soil colors observed throughout the diagnostic horizons
of the sample plot were 7.5YR 3/2 and 4/4 without redoximorphic features, which did not satisfy hydric soil
criteria.

Plot 5 was established in a floodplain wetland on the south side of the property. Historical aerial photographs
show this area to have once been inundated, but inundation does not appear to be a frequent occurrence.
Munsell soil colors observed throughout the diagnostic horizons of the sample plot were 10YR 2/2 with
redoximorphic features, which satisfied hydric soil criteria as a redox dark surface. Plot 6 was established in
a flat, linear wetland identified on the south side of the property. Munsell soil colors observed throughout the
diagnostic horizons of the sample plot were 10YR 2/2 (surface) and 10YR 5/2 with redoximorphic features,
which satisfied hydric soil criteria as a depleted matrix. Plot 7 was established beyond the boundary of the
wetland identified at Plot 6. Munsell soil colors observed throughout the diagnostic horizons of the sample
plot were 10YR 3/3 and 4/3, which did not satisfy hydric soil criteria. Plot 8 was established beyond the
boundary of the wetland identified at Plot 5 within the floodplain of a perennial stream. The plot was
established on an elevation gradient slightly higher than that of Plot 5. Munsell soil colors observed throughout
the diagnostic horizons of the sample plot were 10YR 3/2 without redoximorphic features, which did not satisfy
hydric soil criteria.

Plot 9 was established on a slightly concave hillslope above wetlands delineated at Plot 3. Munsell soil colors
observed throughout the diagnostic horizons of the sample plot were SYR 3/2 without redoximorphic features,
which did not satisfy hydric soil criteria. Plot 10 was established on a moderately sloping drainageway.
Munsell soil colors observed throughout the diagnostic horizons of the sample plot were 7.5YR 3/3 and 4/4,
which did not satisfy wetlands criteria for hydric soils.

Hydrology

The property was studied during a seasonal period of drier-than-normal conditions during the wet season. To
ensure that observations were conducted during a typical year, the USACE Antecedent Precipitation Tool was
used to make an empirical comparison between reference rainfall data and conditions at the time of observation.
The output of this tool is included as an attachment, which supports drier-than-normal conditions during the
wet season. An ongoing moderate drought was noted. Three field days were required for the delineation, and
two of the days actually fell into the “normal” category. However, conditions were very close to being drier-
than-normal as was the condition in the middle of the study period. In consideration of this, careful attention
was paid to both primary and secondary indicators of hydrology.

No wetlands hydrology was confirmed at Plots 1, 2, 4, 7, 8, 9, or 10. Wetlands hydrology was confirmed at
Plots 3, 5, and 6. Plot 3 was the wettest and it exhibited wetlands hydrology indicators in the form of a high
water table, saturation, and the FAC-Neutral Test. Plot 5 was observed to be drier than expected since
inundation was visible in very historic aerials. However, downstream modifications to a pond may have
changed on-site conditions. Soils at Plot 5 were saturated and vegetation satisfied the FAC-Neutral Test. The
area of Plot 6 was observed to be relatively dry, but wetlands hydrology was confirmed by the presence of
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oxidized rhizospheres along living roots, a sparsely vegetated concave surface, drainage patterns, and the FAC-
Neutral Test.

Other Waters — Streams and Ponds

Other waters (non-wetland aquatic areas) included several streams and open water ponds. The stream channels
and ponds were delineated at their ordinary high water mark (OHWM). The OHWM defines the lateral extent
of non-tidal aquatic features and the limits of regulatory jurisdiction under Section 404 of the Clean Water Act.
The federal regulatory definition of the OHWM, 33 CFR 328.3(c)(7), states, “The term ordinary high water
mark means that line on the shore established by the fluctuations of water and indicated by physical
characteristics such as a clear, natural line impressed on the bank, shelving, changes in the character of soil,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate means that consider
the characteristics of the surrounding areas.”

Two nonjurisdictional ponds were delineated at their OHWM, which was represented by a clearly impressed
line along the bank and a change in vegetation character. A third pond on the southwest side of the property
was delineated at the OHWM evidenced by a change in vegetation character. This pond (the only regulated
pond) is surrounded by wetlands and was impounded on an intermittent stream.

The relatively permanent (and non-permanent) stream channels were also delineated at their OHWM, which
was represented by a scour, a clearly impressed line along the bank, and a change in vegetative character. The
primary stream channel on the southwest side of the property transitions from intermittent to perennial within
the limits of the study area. The downstream, perennial reach was holding deep water that may be influenced
by downstream beaver activity. The perennial stream transitions to an intermittent stream where narrow flows
were observed within a wider, mostly dry channel. Some reaches of the intermittent portion of the channel
were observed to be dry. However, deep, gravelly substrate likely allows for subsurface flow during a time
that’s characterized as drier-than-normal. Considering the drier-than-normal conditions during the wet season,
the channel likely exhibits stronger flows during normal wet seasons, but is also likely to cease flowing during
dry months. As such, the primary drainage ditch was found to exhibit an intermittent flow regime that
transitions to perennial within the limits of the study area. This primary stream channel is considered to be
relatively permanent, at least seasonally.

A second, smaller intermittent stream was identified on the southwest side of the property. Stream flows were
very slight, and the channel is likely to cease flowing during dry months. As such, the channel on the southwest
side of the property that drains through wetlands and a small pond was found to exhibit an intermittent flow
regime that is considered to be relatively permanent, at least seasonally.

Several additional ephemeral stream channels were observed on the property, which are displayed as dashed
red lines on the attached Site Map Showing Nonjurisdictional Features. These channels exhibited no flow
during the wet season and wouldn’t exhibit flow except immediately following precipitation events. Therefore,
the flow regime of these channels was characterized as ephemeral, or non-relatively permanent.

Jurisdictional Determination

Only the USACE has the authority to confirm the classification of nonjurisdictional waters. However, in the
professional opinion of Rowden Consulting, LLC, all of the delineated features shown on the Delineated Aquatic
Features Map are expected to be currently jurisdictional and regulated. As a professional opinion only, it does
not represent final agency approval of the jurisdictional status of delineated features, and we recommend
submitting this information to the USACE for review and verification if agency approval is needed for future
planning.

The regulatory agencies issued a rule defining waters of the U.S. (WOTUS) in early 2023. On May 25, 2023,
the U.S. Supreme Court issued an opinion in the Sackett v. Environmental Protection Agency (EPA) case stating
“the Clean Water Act extends only to wetlands that have a continuous surface connection with ‘waters” of the
United States —i.e., with a relatively permanent body of water connected to traditional interstate navigable waters,
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33 U.S.C. § 1362(7) — making it difficult to determine where the water ends and the wetland begins.” In response
to this ruling, the USACE and the EPA have issued a rule amendment and regulatory guidance to revise the
definition of WOTUS.

Note that Texas is currently one of twenty-seven states where the original 2023 WOTUS rule is enjoined due to
ongoing litigation, which makes the subsequent agency rule amendment inapplicable in Texas. For enjoined
states such as Texas, guidance has been issued to USACE districts with no formal publication. It is our
understanding they have been instructed to operate under the “pre-2015 regulatory regime” while incorporating
the effective provisions of the Sackett case. The attached Delineated Aquatic Features Map reflects our
understanding of current jurisdiction.

In response to the Sackett case, streams (and ditches) are now being characterized as relatively permanent waters
(RPW) or non-relatively permanent waters (non-RPW) as this terminology reflects the difference between
regulated streams (RPW) and non-regulated streams (non-RPW). The jurisdictional status of wetlands and other
waters has also been updated, depending on their connectivity or lack of connectivity to RPW, which is now a
requirement for regulation.

The primary stream channel that drains through the southwest side of the property and the smaller intermittent
stream on the southwest side of the property, which are shown on the attached Delineated Aquatic Features Map
as intermittent and perennial streams, exhibit relatively permanent flows, at least seasonally, and they function as
tributaries. The relatively permanent flow regime of the streams and their function as tributaries with a continuous
surface connection to other RPWs classifies the streams as RPWs and they are regulated as waters of the U.S.

One small pond was observed within the drainage path of the smaller intermittent stream on the southwest side
of the property. The pond was constructed as an impoundment of the stream. The pond’s current open water
status and impoundment upon current waters of the U.S. makes the pond subject to regulation under Section 404
and is also considered to be waters of the U.S.

Areas of wetland were identified along two stream channels on the southwest side of the property. The wetlands
are characterized by Plots 3 and 5. These wetlands exhibited a continuous surface connection to the streams,
which are RPWs. The presence of a continuous surface connection to RPWs results in the regulation of these
wetlands under current regulatory guidance.

Based on current guidance and policy, all remaining semi-aquatic features identified on the property are
considered to be nonjurisdictional and unregulated. These nonjurisdictional features are shown on the attached
Site Map Showing Nonjurisdictional Features. Numerous ephemeral streams and erosional features were
identified on the property are considered to be nonjurisdictional because they are non-RPWs. They do not exhibit
the relative permanence of flow required for current regulation.

Two open water ponds were observed on the northeast side of the property. Both ponds were impounded on non-
RPWs. The ponds are not impoundments of waters of the U.S., and they are considered to be isolated ponds that
are nonjurisdictional. Upland man-made ponds that were not constructed within other regulated waters have
been unregulated since the January 2001 decision by the U.S. Supreme Court in Solid Waste Agency of Northern
Cook County (SWANCC) v. USACE, which disallowed regulation of isolated wetlands and ponds under the
Clean Water Act through the “Migratory Bird Rule.” Previously, the USACE assumed jurisdiction over isolated
waters based on its 1986 preamble stating that migratory birds used these habitats. However, the SWANCC case
clarified that ponds must have been impounded on regulated waters in order to be jurisdictional. No Section 404
permit should be required to fill or disturb the ponds identified on the property.

Finally, one isolated wetland was identified on the south side of the property. The wetland is formed in a
somewhat linear flat surrounded by uplands. Poor drainage in this area has contributed to wetland conditions.
The area may have once been a pond as a small dam and culvert were observed on the downstream end, and these
features have been washed out. The wetland is formed at the headwaters of an ephemeral stream, which
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discharges westward. The ephemeral channel is not an RPW. Since the wetland identified at Plot 6 has no
continuous surface connection to an RPW, it is considered isolated and unregulated according to recent regulatory
rules and guidance.

The user should note that the EPA and USACE have proposed a new rule and definition of waters of the U.S.,
which may further limit Section 404 jurisdiction. Under the proposed rule defining waters of the United States,
wetlands must exhibit surface water during the wet season in addition to having a continuous surface connection
to RPWs. Wetlands identified at Plots 3 and 5 on the southwest side of the property did not exhibit surface water
during a time considered to be the wet season. As such, these wetlands may become deregulated. The streams
would remain jurisdictional. The proposed rule has not been finalized and is subject to change before being
finalized. Further, this opinion is somewhat speculative as very little guidance has been issued for the proposed
rule change. We recommend using the Delineated Aquatic Features map for planning for avoidance and
minimization of impacts to waters currently regulated under Section 404.

SUMMARY

This delineation was prepared using currently applicable guidance and methodology, and it represents the best
professional judgment of Rowden Consulting, LLC. As a professional opinion only, it does not represent final
agency approval of the jurisdictional status of delineated features, and we recommend submitting this information
to the USACE for review and verification if agency approval is needed for future planning.

Under current guidance and policy, jurisdictional aquatic features were delineated in the study area in the form
of wetlands, a perennial stream, intermittent streams, and an open water pond. The locations of the delineated
features are shown on the attached Delineated Aquatic Features Map. The remainder of the study area is
characterized as uplands with nonjurisdictional aquatic features. If future plans on the property result in
unavoidable impacts to jurisdictional waters of the U.S., a Section 404 Permit may be required.

Please give us a call to discuss project plans and strategies that may avoid or minimize permit requirements.

Sincerely,

Jeremy Rowden, PG

Enclosures
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Attachment 1 — Maps and Exhibits
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